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less the fault is that of the pilot alone. See Homer Ramsdell Trans. Co. v. 
Compagnie Generate Transatlantique, supra, 849. The burden of proving such 
defense is on the defendant. See Camp v. Marcellus (1860) 1 Cliff. 481, Fed. Case 
No. 2347, p. 1145. 

Negligence— Attractive Nuisance. — The plaintiff, a boy of eight, was burned by 
the defendant's power wire where it was carried over a city owned bridge on cross 
arms supported by trellis work affixed to the top of the bridge. The plaintiff 
climbed the upright and grasped the wire. Boys frequently climbed the bridge with 
the defendant's knowledge who had ordered them away. Held, for the plaintiff. 
New York, N. H. & H. R. R. v. Fruchter (C. C. A. 2d Cir. 1921) 271 Fed. 419. 

The liability in the instant case is based on the so-called "attractive nuisance" 
doctrine. Liability rests on a failure properly to safeguard dangerous things which 
allure children to their injury. Railroad Co. v. Stout (1873) 17 Wall. 657. Some 
courts reject the doctrine in its entirety. Wheeling & L. E. R. R. v. Harvey (1907) 
77 Oh. St. 235, 83 N. E. 66; Walker v. Potomac P. & P. R. R. (1906) 105 Va. 226, 
53 S. E. 113. Others tend to restrict the principle. See May field W. & L. Co. v. 
Webb (1908) 129 Ky. 395, 401, 111 S. W. 712; Brickson v. Great Northern Ry. 
(1900) 82 Minn. 60, 67, 84 N. W. 462. The object which causes the injury need not 
be alluring; it is sufficient that it was maintained in dangerous proximity to some- 
thing attractive, whether that object was owned by the defendant or not. Con- 
solidated El. L. & P. Co. v. Healy (1902) 65 Kan. 798, 70 Pac. 884. The plaintiff 
is bound to use such care as average children of his age, capacity and intelligence 
are capable of, or there is no liability. City of Pekin v. McMahon (1895) 154 111. 
141, 39 N. E. 484. If due care was taken to prevent danger reasonably to have 
been anticipated there is no liability. Graves v. Washington Water Power Co. 
(1906) 44 Wash. 675, 87 Pac. 956. The doctrine is an exception to the general rule 
of liability to trespassers, for the protection of children. See Mattson v. Minne- 
sota & N. W. R. R. (1905) 95 Minn. 477, 481, 104 N. W. 443. The decision in 
the principal case is a sound application of the attractive nuisance doctrine and in- 
volves no extension of the federal rule. 

Sales — C. I. F. Contract — Measure op Damages. — Action by a vendor in 
Chicago for breach of contract to sell 5000 lbs. of thorium to an English vendee, 
c. i. f. London dock. Held, that the measure of damages was the difference 
between the contract price and the market price at London, the destination. 
Seaver v. Lindsay Light Co. (2d Dept. 1921) 196 App. Div. 397, 187 N. Y. Supp. 622. 
The usual measure of damages for the breach of a contract to sell, where 
no special damages are proved, is the difference between the contract price and 
the market price at the place of delivery. See Orester v. Dayton Mfg. Co. 
(1920) 228 N. Y. 134, 137, 126 N. E 510. Where there is a market at the 
place of delivery that is the only rule. Saxe v. Penokec Lumber Co. (1899) 
159 N. Y. 371, 54 N. E. 14. In such case evidence of the market value at the 
point of destination, when that differs from the place of delivery, is inadmissi- 
ble. Specialty Furniture Co. v. Kingsbury (Tex. Civ. App. 1901) 60 S. W. 
1030. The market value at the time the goods ought to have been delivered, 
controls. Uniform Sales Act §§ 67(3), 148; Fowler v. Gress Mfg. Co. (1916) 
94 Misc. 650, 158 N. Y. Supp. 524. Ordinarily when the buyer pays the freight 
and insurance, delivery to the carrier is a delivery to the buyer, and the risk 
of loss passes to him upon shipment. Uniform Sales Act § 46(1) ; United States 
v. Andrews (1907) 207 U. S. 229, 28 Sup. Ct. 100. Also in c. i. f. contracts the 
risk of loss passes to the buyer upon shipment. See (1920) 20 Columbia Law 
Rev. 101. It seems that in such contracts, since the buyer indirectly pays the 



